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Enforcement of foreign awards in
India: Simplification under the
1996Act

Priti Sun

Introduction

I
n todays world of shrinking boundaries,
free trade and ntcrnational commerce
have become global necessities.

lflcredsiflg competitiveness often leads to

conflicts between entrepreneurs, resulting
Ill (I(1Il~n1ercial disputes. Arbitration is chosen
~s a me~ins of effective consensLial and
SI )(~(ly (Ji~l)Li te resolutioii The growing
strungth and role of India md IFidjari

industry in the Asian and global etonomy

km su~n ~hc colintrys &mr~tnu~ a’~ a

for ( e to I) e C ()nten ( w tv I n rt~ sing

k)t{ign (Jirect inve~tmcnt an(J other forms
of (oII1I)oration by fort~i~ri corn1 unk.~~ have

~ilsowitnessed dispiiles between Indian drXi
r()ILigfl p~irtit~s. The 0h1((tivQ or this ~rticIe
i~ to prov id& dl [)VCr VieW, tr( ~m he

l)(iSI i((t~\’C Ut a foreign (:(Jm;Jdlmy, dl)ou(
(Ilf(Ji(CfVi~-ilt (4 foreign ~1rI)it[ala~v~rds in
Ii a n the cha I lengr.s hat g with t.

Case Study

Lc us t~k~ an hyjxJthetkd (base s~t](iy
Ilie )ti~~()~C (if this art A I 1( ~ig Kong

(Jill I Ily (1 1KC) (XC( II ti (I an I( ‘( melit

roi ‘~mk and ~upply~ g(JO[l~ with ~m liiflraim

.1 ii ii-~f i~it, ii Vt flhl( ii I

arl)itration proceedings to be Hong Kong,

and (ci Indian law to be the applicable law
of the contract. A dispute arose between
the parties and the arbitration agreement
was invoked. Pursuant to the arbitration
proceedin~s, an award of HK $10 million
was ma(le in favour of I-IK(1, who sought to

enforce the award in India.

Applicable Indian Procedural
Law: Arbitration and Conciliation
Act 1TJ6

Object of the 1996 Act

In In m , a rI)it ritk ii pro ~ iin~’s and the
enfr~emtnt of foreign arl)itral ;m\vdrds are

governed I ~y K An )itr~tiOIl ~iiid COI1(ili~tion

Act 1 99() (No 26 of 1 ()L)~) (the Act or ‘the
1996 ACIX The AU is I ),lSed on th~ United
Nil (ins Commission on International IIMV

Liw UNCITK’AL) Model Law on ln(crrlational

(.un~n~ r( i~i I /\rl)itrltK in. T be enactment of
be Act w~ n refliction of the Indian

legiskit ur&s obJectiVQ of enstiran~ speedy
(iiS)O~1l Ot CASeS as wuII as to, (nw1Jr~1ge
arl)i(raI tribundis to get Iarti~s to settle
disputes t h~ ugh t lie use of niedi~it ( rn a fl(I

(Ofl(IIFlt ian. This S ( lellM)I ~dr4Itedin Rirt Ill
of lie A t whwli (iujls s~l(ly willi

i mnm illati4 )fl. I he ersi \VllIk ArI tfitiofl Nt

(I(lP(rl( Ut (he 1 (flj ~ 1—IKC n1ti~t

I ~ ~\i

Application of Part I and Part II of the
Act to the enforcement of foreign
awards

The Act is divided into four Parts. This
article is, however, concerned only with
Parts I and II. Part I (J&~lS with domestic
arbitration. Piirt II deals exclusively with the
enforcement of certain foreign awards

2 in
lndi~, particularly Convention awards, ie
awards made in countries that are signatories
to the New York Convention on the
Recognition dfl(I Enforu~ment of Foreign
Arbitral Aw~irds 19 ~8 (the New York
Convention) and tIlQ (An va Convent i( J~l

on thc Executiun c4 Foreign Arhitral Awards
1927 (the Gcnev~ Convention) The New
York Convention lays (lown a det~milui
framework for the recognition and
enforcement of ~irbitral awards.

The Ad provides that Part I applies

wliQn the venue of arbitration ~)[(J(Lediflgs

is in India. By v~rtite of a reunt Supreme

CoLirt judgment, however, there is arnhiguity

about which Part w~Il apply to thu

enforcement of foreign awards, since the

court seeflis t(J Ii~ve applied the F)r(A’isi( ns

of Part I also to stichi awards. In l3Iurii
Iflt(rekJtft)end~ v I~ull.. hadin~q SA the Supreii~
(oiirt lick tilit —

arbitr~tiutis hekl niI ot IIl(Iii, lirovisi [Thof

.mgreeillent ~l)lC’~ (ii Iliplie(i, (\( ILK C dIl
(1 ~Ily fl IY~

1)fIJ\ l~IOI~~. IF~ei S N. \‘irI~v,1 I

In this article, using a case study approach, the author discusses the system for enforcing foreign

arbitral awards in India under Part II of the Arbitration and Conciliation Act 1996. Recent Indian case

law on interim measures of protection is also discussed, with particular reference to the right of a

party to an arbitration being held outside India to seek interim measures from Indian courts.
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hi this (.1St, nfluini relie t w.i s soug lit by

the dcrcn(i;int Ii respt’t t of arbitrition

Jr cuedings being ConldtK tu iiii Paris. I he
~l)~JQlL1i]tS (oLinlWl (tflttil(Iui that [‘art I ot
the Act a pplie I niiy u h )Iv1Qs( it arbitrations

heli I in 1wiii. The oF)je I was U jrcvcn t clx
ckiendant from seeking any ilterim remedies
under section H of die Act, which is a
provision of Part I, in respect of an
international a rlntrat ion. The Supreme
Court, however, held thai Pdrt I would
apply to foreign a ri)it nt a s unless ni[itt ally
excluded by the ~)drties.Tim rationale fnr
this was that if Part I (lidnot apply, t lien the
parties to international commercial
arbitrations held outside India would not be

able to seek any kind of interim relief’ Lirlder

Part I, as Part II only dealt with the
enforcement of foreign awards. Moreover,
it could not be the ntention of the
legislature to restrict Part I of the Act to

domestic arbitrations or to international
commercial arbitrations that take place in
India. In view of the Bhatin ~nrernariona~

decision, the scope of applicability of Parts I
and II of the Act has become somewhat
content oiis.

Fur the purposes of this article and the
case study, however, it will be assumed
that 1)0th Parts I anli II of the Au will apply.

Application of the Case Study

Both India’ and Hung Kong~ are parties
in the New Ynrk (bonvent oil. Any

(Tcnlvent on awa r( i ma (Je (Jut Si( K India will
1)0 treated as a foreign award.

Procedural matters

HKC must follow tine r~~dtr~s
envisaged in the Act for tnfJ wwnlient uP the
iwirci, as Iiidiari law applies to the
enfortemeni ~t the award in India. The
d~~ ~~‘ ki ml laws w ul(i Ix tHe
Code ii Civil Procedure I M08 Ci he (> >elc )

aixi thu Inldiin Evirkn( ~ Act 18711 HK C

must (il)serye the F iii(1W!rig fl’( ~t irt I1l&t 115
mine riling an applit at 1)11 to enitur V div

,1W21( L

Limitation

I In Ilillital (Ii) period (ii riling m

.1l)l)li(~ItOFi to tutor iii LXI? H is \‘erV
(411k ii. liv \irtIit it inn -1 P I ul Flu

to in1 itmlii )iis is I applies to pro cedings in
(NUll 1.’ A foreign .1w,lr(l is treated as a
decree’. lilt IiIllit11R)~ l)t~ni( uI tar cxvctition
us a decree is I wi 1w vein s1’’.

Jurisdi c tiori

TIit’ hLIrr>di(t on of the court, hot Ii
pecuniary as well as ierritorial, has to be

considered by HKC beure fding tile

a ~)plicatiofl.With reyird to pecuniary
jtirisdic t 1 in, HK& Ilust file die a ppficatiorl in

the High Court. HK( can then trove an
a

1j1jlication for enk)r(enilent to the COurt at
the place wIlere defendant, IC 2, has its
place of business, ie New Delhi. Hence, the
High Court of Delhi will have territorial

jierisdwc ion to entertain the application.

Application for Enforcement

Under section 47 of the Act, the
application to be filed by HKC for
enforcement of the award must be
accompanied by the following documents

13;
(i) the original award or a copy thereof

duly authenticated in the manner
required by the laws of Hong Kong;

(ii) the origin;il arbitration agreement or a
duly certified copy thereof;

(iii) such evidence as may be necessary to

i)f(JvL’ tllat the award is a foreign award;
(iv) if the award hs been made in the local

language, an English irarislation of the
award (ertitie(J as correct by a
d

1A nuiw or wnsular agent of Hung
Kong, must be suppiied along with the

award.

Potential Obstacles to
Enforcement

Objections raised by the party against
whom the award is made

Alien [1KG has filed its application, a
inn u ‘ will be kil y sent by the court to IC,
wI n1 Il ILls I Il( riglit to H S& the foIl [ iwing

obpciions to enforcement of the award,
duly sulmiantiated wit I reqLiired j)ro(Jt, viz:
0) tFi. t I t ( Iis~ nit in ~g r I es were unwlc

somt ‘JIl(a~xi(ity or tIm arbitration
igr(( ‘Filenli WaS fl (it va1i I under the law
of I 1 ing Kr mg I~;or

ikit 1W notice (if aF)lMiirltnii(fli (It 11w

was ot lieu WISQ unable to present 1

caNe; or

(ii1 that tIle award contains matters

cxcectliiig the scope or the terms ot
he si ii)miss Ofl t( ) ii I )it rat on or

(K) I hit tile trin~~iosi1ion of tim arl)itriI

aLitboritY or the arbitral protledLire Was

niot in dccrJrdfl nut with either the
agreemenil between t-IKC and IC or
w itli t lie laws of yen tie of the
arbiirat’c~n in this Case Hong Kong; or

(0 that the award is not binding on the
parties, or has been set aside or
suspended by the competent authority
of Hong Konig’

8.
The court will then proceed to hear

both HKC arid IC n order to determine
whether any of the foregoing objections is
a bar to enforcement of the award.

Objections raised by the Court

In addition to the objections that may
be raised by a party against whom
enforcement is sought, the court may
refuse enForcement of the award if it finds
that:
(i) the subject niatter is not capable of

settlement by arbitration under the laws
of India or

(ii) enforcement of award would be
contrary to the

1)UbJiC policy of India
2.

The onus of proof will lie on IC to

challenge tim enforceability of die awar(i2.

In a situatiun where IC does not raise any

objections or challenges to the award, the
court may proceed to enforce the award if

satisfied that none of tim objections
enumerated ai)OW apply to it.

Merits of the Award: Open to
Challenge

There are judicial
1)recedents whi Ii

estabjish that the u)tIrts will not go into the
merits~if the Case. iii Western Shiphreakint
Corp v (lire f-f awe Ltd

22 the Gujarat High
Court held that laiji,in courts (annr)t call ft
the records of the arl),tritbofl and satisfy
themselves about die gQniLInltrless [Intl

authenikit y of tIm award, siri& that wutiki
ol) vial e antI viikite a pint

1 iii (lbjet t ye of
I e Ac i, fla fllCF V. ti ) awn iii tiist’ interve 1! (in

by the enforcing ((Hilt. The ~Iru(((lulr(

irovicied ufl(i(r Ntctit)n) 47 ot tile N I
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satisfied about the IegiIit y. vaiWit v and
correctness o~ I he ~iwaid.The ohjections
~viiIahIe to IC Ufl( er ~eCtk)fl 48 of the Act

CJi stall tie Cflh )rcemvflt proceedings

~)nle\vhdt. Ihu~, praCti(~1IIV spe~ik~n~, the
couri nx~v have tu r(<exmlifl& tbc c~1se to ~

hn~i~cd extent. Once ilie court is of the
opinion that the award is capa I)Ie o~ being

enforced, the ~iw~irdwdl be deemed to be a
decre&~ of tIiQ court

2.

[xecution

The next step is the execution of the
award. Order 21, Rule 10 o~ the Code2~
deals with execution of decrees generally -

it is not confined only to arbitral awards -

and envisages that separate execution
proceedings must be carried out following

enforcement.
However, the Supreme Court in Fuerst

Day Lawson Ltd vJinda~Exports Ltd~6 held

that-
under the new Act the foreign

awdrd is already stamped as a decree.

Thus, in our view, a party holding the
foreign awardcan apply for enforcement of

it, but the Court, before taking further

effective steps for the execution of the
award, has to proceed in accordance with
Sections 47 to 49 Once the Court

decides that the foreign award is
enforceable, it can proceed to take further
effective steps for execution of the same.

There arises no further question of making

~be foreign award as a rui~ of the court!
decree again. If the object and purpose can

be served in the same proceedings, in our
~‘iew,there is no need to take separate
proceedings resulting in multiplicity u~f
litigation.

Therefore, n rL~nce on this judi(?i~I
precedent. HKC can apply for 1)0th
enftflcement arid execution of the award
before the same court and n 11w same
proceedings.

In the event tIi~~ the enforrerneni
proceedings arc adjourned by rhe court

Ufl(IC[ set tion 4~f 1 )(e) of ~heAct (award
not yA binding, o~ set aside ~r Su~pcfl(VI
in ~hepkwe where madeY , HKC can ilso

~htstiId fLIrI1i~h ,(U tint V t(JI t h dU(

‘dWId~ ti(JI1 Cit hi dt?I()tlflI lW,1I(I(( I, IC I— IK$

entorcern(I~¶ ‘~ I )IJ~ KA (WI

limespan

Iii uur eXI)t~rIefl(~t, and on the
asSuIflp t t h.i I Ik p1it es do not use ~iny

dihtdrv L)(t ts, ii I ii )~ fl iav(,Ived ii

ar[)i r~t on pincec (lings, trom the
comfl1efl(t~flwfl¶ of ar~)itrdLi( )fl proceedings
to enforcement of the awdrd, would be
dF)prOXinVUCIy 3-4 years.

Conclusion

In recent ytJrS, ~1rI)it~tiOfl has evolved
iflt() a prQferred method of resolving
cofl~ent~ous issues and disputes. The 1996
Act has provided an effective and efficient
basis for dispute resolution between indian
and foreign companies by minimis~ng the
intervention of the courts in the arbitral
process. Parties now have a better alternative
when compared to the long drawn-out and
convoluted process of litigation.
Nonetheless, the role of the courts s not
completely dispensed with, since they play
a crucial role in the enforcement of arbitral
awards. The judiciary must therefore
maintain its proactive role in interpreting the
Act so as to r(~duCe further the opportunities
to challenge enforcement of awards.

PrUi Sun
PSA Legdl Ciji,ns~4jor~, Nuw DeJh~

Sec tIO,1 2( ? )( r~: ‘in Wriiarional commercial
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~]risingou( of kIrek1tkmn~hips, whether contr~ictua~
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